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Mr. President - Your Honors! 
result of the évidence in the case of Fritzsche is a relatively clear one. 
ugh I am one of the last to ple:1 it cannot be avoided to go into legal 


problems more closelye Above all these problems arise from the fact that Fritz- 


a 


sche was characterized by the prosecufion in/particularly striking manner as 


However, at first I must examine what position Fritzsche had in the 


D 


Propaganda Ministry and what part he played in the German propaganda in sneral, 
E -— ————— —— ———— o €— ———————— — — 


It is these facts which ought to be conclusive in determining what part he 
supposedly played in the alleged ccnspiracy. 
At the beginning of the trial Mr. Albrecht submitted as evidence 
the organizational structure of the zovernment of the Third Reich as of March 
in the form of a diagrame Mr. Albrecht admitted himself thai Fritzsche's 
did not appear in it in the position of one of the main leaders of the Prc 
sanda Ministry. It istruepe added tnat his importance had been greater than or 
would be led to think from his position as shown on tnis diagram. He closed his 
statement by saying that evidence to this effect would be submitted to the Tri- 
bunal 1) . 
Has ‘this been done and could the hearing of evidence really prove 
that Fritzsche had greater importance? 


1) German transcripts Page 2 
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ssicn cf 28 February 1946 1) Sir David Maxwell-Fyve intrcduced 
guilt" which in a particularly 
incivihdual defendants are ccnnec 
bb be guilty in the cpinicn cf the prese+ 
classificaticn of the i ‘ividual defendants fellews frem the tabae 
tc this compilaticn as Appendix A. The Tribunal will have 
defendant Fritzsche is the cnly ene nct te appear cn this 
ws th.it he dees nct belcng te any the crgani- 
be declared criminal | 
anda Ministry which was 
presecusSicn, alsc shcws especially clearly that 
end chief cf the brcadezs 
rank. Such a pesiticn in 


VAY. 233 


excludes a pricri the assumpticn that he cculd have determined the 


~ evidently in erder raise Fritzsche!s 


e 
I 


serman 


5204 and ^cllcwing 


3136, English transcript, page 321 
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press division held a "unique" position, but he did not nass over 
the fact in silence that he had predecessors and successors in thi 
allegedly unique office. 

When in November 1942 Fritzsche was appointed by Goebbels as 
chief of the broaoeaeting division, he did not obtain a higher 
position in the civil service hierarchy as a result of it, His 
activity was purely administrative. It concerned technical-organi- 


1) 


zaticnal questions. In his affidavit of 7 January 1946°° my client 
describes the edministrative work connected with it, he also 
mentions his numerous predecessors. Did it occur to anybody to 
indict also these persons as major war criminals or to cell them 
supreme commanders of a propar. nda instrument? Since 

case, the conclusion must probably be drawn that 
Fritzsche's official position which formed the basis 
indictment. 

Justice Jackson, too, pointed out?) that within the frame wor 
of the organizations under indictment here, not all administrativ 
civil service emplovees and division chiefs o ate officials hav 
been included as & whole; only the Reich Cabinet was 
fore, it can also not be imput^; to Fritzsche -as is allegedly 
possible in the case of the members of the organizations- that fro 
his position alone and the close connection of the individual 


members of the organizations 


Affidavit of 7 January 1946, number 36, 
Document Book Fritzsche I,p.66, 


In the morning session of 25 February 1946, 
Germen transcript, p.5201 
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it follows that they must have known and been completely clear about ine plans 
of the alleged conspiracy by virtue of their membership alone. 
During Fritzsche!s cross examination an attempt was also made by 
the Russian prosecution to magnify Fritzsche's position. It introduced three pr 


»cols as evidence, namely the interrogations of the witnesses Schoerner!), 
2) 
, 


and Stahel''. However, these documents did not produce any supporting 


idence., It is true that these depositions were only used to -old isolated 
sages from them against the defendant. Because of this limitation I could 
forego the cross examination of the three persons who signed these protocols. 
But Fritzsche did not fail to expres iis opinion on those passages which were 
held up to hi he was being questioned on the witness stand. In this con- 
nection I have to poir nh e more things These three persons did not eve 
claim to have had any insight into the interna: organization of the Propaganda 
Ministry. None of the three deposition ntains any definite statementt by 
Fritzsche. On the contrary, these depositions contain mere judgmer 
which we do not want to know from witnesses 
substantiated facts, For this 
denied. But aside from that aspect,thcy repre- 


sent completely wrong judgments. They can by no means be 


— ————— PnráwmM MÀÀÀÓ DE e a 
Deposition Schosrner, Document USSR 472 
Deposition Foss » Document USSR 471 


Deposition Stahel » Document USSR 73 





N00 


(Page 5 
of orig.) 


derived from Fritzsche's own statements which were suomitted in this 
trial by the prosecution -nanely from his radio addresses. 


— eer 


If evidence against the defendant Tritzsche bearing out these 


3 


judgments could have been submitted, then, in view of the fact 


prosecution could have obtained all of his radio ateresses 


Oy 


have been more to the point to submit here thos? statements 
oy him which would have enabled the Tribunal to form its own 
judgment. The transcripts of the interrogations only contain the 
shortly sunmurizing statement that Fritzsche was Goebbel's "deputy", 
I confronteé the witness von Schirmeister with this assertion and h 
it'as pure nonsense, Fritsche had to say the same on the 
ere can be no coubt th the concurring testimony 
es 1s correct. Finall here are still hundreds of 
who formerly worked ig ministry who could verify the 
truthfulness of these statements with their own knowledge, 

I c&ón sg -a therefore that tho attemt enlormineg Fritzsche! 
position-contrary to the facts > organizationel chart of 
the Propaganda liinistry as submitted by lir,Albrecht- is a complete 
failure. 

Beyond that, the hearing of evidence has shown that Fritzsche 


ye 


not the creator of the great control apparatus for the German 


1) 
ns was furthermore claimed by the prosecution. 


1) Ceptain Sprecher's Brief, German transcript, p.3139; English 
trunscript, p.5218, 
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On the contrary, it was Dr. Goebbels and others of his associates. "ritzsche 
could not have been the creator because of the time elemerit alone. 


In the first place, he had been a regular employee for years,he then b 


ame a consultant (Referent) and it was only since the winter of 1938/39 that 


vas one of the twelve division chiefs of the Ministrye "hen he became chief 


P 


' the German press division, the policy of the press was set by Reich Press 


Chicf Dre Dietrich. As has been said already, he became chief of the broadcasti 
division only in November 1942 and could not create anything fundamentally nev 
thorc. Neither Goebbels nor Dietrich ever allowed the control of the German pre 
radio to.be taken o ; heir hand Nith regard to the details I want to 

refer to the testimony of the witnes. von Schirmeistere 

that Fritzsche could have been neither the creator c 

a leader of the | as far as it emanatod 

Ministry, is also shown by the other numerous statements 
both by Fritzsche,when questioned about it on the witness stand,and by tne wit- 
ness von Schirmeistere 

During his entire activity, asche actually never 

any authority to give orders in these fields, and could not 
to his rank in civil service, which would justify his being called the creator 
or leader of the press and radio in the Third Reich m the contrary, between 
Dr. Goebbels, Dr. Dietrich and hin there were quite a number of other higher 


intermediary posts. In this connection I can also refer to what 





Lieutenant iieltzer stated in general about the importance of a state 

the Reich Propagenda iiinistry and a Reich Press Chief 
when he er to an affidavit by Amann of 19 December 1945: He 
pointed ovt tha : d sne t exercised complete 
control over the news service in Germnay. 

positions. icidentall: the Propaganda li: 
e, out three 

surrounded 


to point here to this low rank because the prosecution 

thought, as it did in other cases, for instance in the case of the 

defendant Goering, e able to conclude a special responsibility 

leh rank, i 1a defendant's external position alone. 
one can Oo me srt from the assumption that *ritzsce: 
any decisive influence upon propaganda in general and upon th 

were pursued by the press and radio. 
Fritzsche accomplished on the technical 
X3 involved him only as a journalist and 


to de with the contents of the propaganda which was pursui 


only a person 


who carried out j true set up the technical 


2 


ization of the journalist news offices. : thereov modernized an 
s also true that this news system plaved an 
the war. In that respect Fritzsche's work 


extended only over the period from 


in the morning session of 11 January 1946, German transcript, 


pages 4436-38 in connection with Document 43501-PS. 
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je B a r in those years he did not nove the 
1933 to 1930, Bu & fect that in those years 


J. 


the contonts and political trend of the nows, 


1 Arrow } 4 
of tho fact that fas a mere exployec at that 


c. 
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to “ritzsche'ts Í . position within 


addrosscs sub 


the 
doctrine 
paganda., According 
shines wit 
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> to other 


if Tuciitial 





repeated 


an excellent means of anti- German propaganda 


he party propaganda with all its practical consequence 


a much more 


limited functions 


important part than that 


could ever havé pl 
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attempt to have the "Stuermer" prohibited - he consi- 


- remained with- 


8, played 


which Fritzsche with his comparatively 


t, that according to 


even Dr. Goebbels was afraid of Bormann. This 


oxpiained by the portentous 


which had to give orders to the 


The hearing of evidence 


Schirmeister= has thus shown 


propaganda of the 


subordina 


seen that 


D] 


^ : 
"reni 
remained 


happened with the 


Fritzsche to 
and 
perm escort 


anent «during 


headquarters-, 


party, 


-especially the 


ok over 
closest of | 


the 


accorting to wh 
but inversely th 


examina 


without any doubt, that the decisive 


-me from other agenc 


ince personally, di 


to interfere with 


with the authority o 


world knows; 
press policy -1 


hands of Dr. 


its direction in Nove 


tler's collaborators 


i1 
lulu 


war he was present a 


p 


^ 


Ji 


nber 1942. Dr. 


LS 


ich, it was not the stat 


e party to the state. 


tion of the witness von 


directives f 


* 


les» with re- 


à not allow any of the 


his plans. It has been 


his position, with th 


r by means 


consider oniy this 


Goebbels, 
„and Dr. Dietrich, Hit- 
lmosi 


uninterruytedly 
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the press and radio to be taken out of their hands, especially by a man, who 
like Fritzsche, had no connections of any kind to Hitler, and had not even 
had a single conference with him. Ultimately, Hitler's will was decisive herg, 
too. 
We have furthermore heard, what influence, -it is of no importance here. whethe 
it.was due to Hitler, Goebbels or Dietrich,- other governmental agencies too 


successfully exercized on the press and radio. Here, I will mention the Foreign 


Office, the High Command of the "ehrmacht and other ministrics, the heads of 
more 


which were much/closely connected with the thres aforementioned personazes than 


for instance Fritzsche. 

In ordertto avoid a misundorstanding I would liko to point out that the assert! 
of the indictment that Fritzsche was closely connected with the party propagen 
apparatus, e.g. with the so-called Reich Press Agency of the NSDAP, ha 
expressively withdrawn by the prosecution in the course of the trial. 

With this, I think that I have sufficiently establisked the limits of the de- 
fendant's responsibility. This definition showe the inaccuracy of the widely 
spread opinion, that Fritzsche occupied a very important and influential po- 
sition in the "gigantic propaganda apparatus" of the Third Reich. This limi- 
tation not only takes into account the legal but also the moral facts, which 
have been clearly exposed by the production of evidence. 

Thus to à certàin extent I have already taken stand against the reproach that 


Fritzsche was a member of the alleged conspiracy. The prosecution has 
——MMÀMMMM—MÀ —MÀ— M ÀAÓ— € ee à ED LL ACY o 
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repeatedly tried tc incerpcrate Fi: zche': k, at its different stages, in 
the alleged grcup cf censpiratere and has drawn from it eenclusiciis which 
gc sc far as te say that Fritzsche was alsc respcnsible fer war crines, for 
crimes against humenity and even ‘for crimes, against peace. Already in the 
arguments cf the indictment these attempts seeméd, tc have little relie 
justification, It is certainly nc impreper criticism, if I declare here, that 
it caused the prcsecuticn a certain embarassment to display Fritzsche!s sub- 
crdinate pesiticn as an cffical as sc impcrtant end full cf meaning. Teday, 
new that the hearin, cf evidence is c:m.lete, it seems tc me, that the 


attempts tc include Fritzsche in the circle :f ccnspirators has miscarried. 


Fritzsche cannct be 1d at any cf the sessi:ns, at which Hitler discussed 
any plans cr acticns with te clese wider circle cf his ccllabcrators, 
And apart frem this, he never r teck sart either in any discussicns 
which mizht have been capable cf plunging the 


was neither an "cid party di ^ was he "deccrated" Leter 


cially, tc any cf the crganizaticns which are t 
Up tc the end he fulfilled the functicns cf an cffical in 2 ministry and 


received directives like an; other cffidol, Ho cculd never be a pelitical 


advisor. 


— eee ———— — —- 


( A : s $ 
tL) GF, Indictment and the statmment cf Cpt. Sprecher at the 


23 January 1946: German transcript, pane 3133, English transcript, pag 

German transcript, page 3139, English transcript, page 3218; German transcri t, 
page 3143, English transcript, page 3221; German transcript 53152, English 
transcript ,page 3229 and German transcript, page 3161, English transcript, 


page 3237. 
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In view of the circumstances the bridge between him : e alleged conspiracy, 
could have been spanned only by the person of Dr. Goebbels. The witnéss von 


Schirmeister has repudiated such an assumption. According to his testimony, 
I 3 


Fritzsche did not even belong to the closer circle around Dr. Goebbels. Indeed, 


von Schirmeister could even state that Fritzsche often had to apply to hin, 
because he could not get Dr. Gocb! ypinion on any question other than throu 
onal press assistant. The relations through th 
secretaries = cage | Dietrich, Dr. Naumann, to mention only a few - 
also involved certain difficulties. at is not the method by which conspirator 
usually communicate. 
Moreover, the witness von Schirmeister has said that it was out of question tha 
Fritzsche could ever have embarked on an exchange of ideas with Dr. Goebbels 
with a view to forming planse “ow, it would have been the task of the prose- 
cution to prove to the defendant fritzsche, where his participation in the cone 
Spiracy can be seen. T gay, that one cannot consider any count of the indictmer 
as proved. 


E 


I think, that it was not Fritzsche!s official positions at all, which led to 
3 3 


the bringing of an indictment against him. I rather assume that the latter is 
solsly to be traced back to his broadcast speeches, which made him and his 


name known : but only during the war - both in Germany and perhaps also in 


part of the rest of the world. 





0 


All the sericus ch:r;es le Ai ni lsca boek $hzrofore only v6 
these cudresses. The cther a licis ccncerning pesiti-newithih the 
sed ca assumpticns cr eembinaticns withcut 

factual basis, as apoears fcr example especi clearly frcm the purely 

scnal and refuted judgments cf Schcerner, 3s ond Strahel. But his name 

cnly beccme sc well kncwn; because cf the technical means he ubilized, 

Cnly the great significance cf the radic fer the modern transmissicn cf news 

made him appear in a special light. But because cf is, it shall nct be 

argued that he thus had a great influonco cn 

experiences ci Naziz-ruled Germany, I ca Lb ss hat every Gau rator, 
(Krcisleiter) used a auch s. xo f-rere-chias leün-uez9. 


AA: Bud E rao CAVI ene: a e : 
jv. 0085 RUD the * "o Ales DWOL1LG200 by bao lcod al 


With respect to thasc addarcssesthe defense 
cculd nct be made available with tucir entire werding. Unfcrtunstely, the 
experpts gucted during the crcss-ex^minàticn by the R ian prcsecuti^n cculd 
entire (ett 
Thus, all pcss ' disappeared cf repreducin 
address had at the time it was delivered. Later cn, I will ccme back wo*bhis 


and give an example cf it. ° methed cf submittin,, cnl; individual ¢.ssa,,es 


cr quctati.ns t. the Tribunal, is here especially inadequate 
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because it is imscssible to sca iro. it, that in his speeches Fritzsche always 
put the events cf the day in the fcregrcund. It was cnly rarely and incidental 
that he drew any general ideclcgical ccncelusicns, But already fr-m what Fritzs 
has stated with regi:rd tc these cf his disccurses, which the prcsecuticn was 
able tc prcduce in their entire text, there results a completely different 
picture as tc the cause and mctives cf his brcadesst speeches. Frem 1932 - thr 
already befcre the seizure cf pcwer by Naticnal-Sccialism - up tc 1939 the 
latter were ncthing but a pclitical press review. Ana that is what they wore 
called! Acccrdingly, they were a ccllecticn cf quctaticns frcm demestic and 
fcreign newspapers. 
Fritzsche dees nct dispute the fact that these cclhecticns aimed at premcting 
the interests cf the Nsti nal-Sccialist stace. Cnly during tho war, - but 
right till the end still based cn quctaticns even from the fcreign press 
ame the platfcrm fcr the pelemical centrevergzwhich during 
was carried cn zn beth sides. "ithcut any dcubt they did .reatly 
ecntribute teward the fermati: l cpinicn in Germany, but thors is 


j OR Us che T WES YMA IN De f > Tras 
alse nc deubt th i may pec.le in Germany lis2cnoc tz Fritzsonc!s speeches 


POs n : : = 
net /their pclemics but in crder tc learn frem nis quetaticns scmething abcut 


the cpinicns expressed abrcad, Fer years these speeches were chiefly private 
wcrk carried cut alcngside his cfficial pcsiticn. Cnly during the war thoy 


4 


came to be ccnsidered as semi-cfficial because cf their increasing pclitidal 


news value, 
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Thus they assumed - in order to make it clearer - approximately the character c 
editorials of a newspaper, which - as one uses to say - stands close to the 
government. It would have been easy for the defense to submit to the Tribunal 
tomes of newspapers dating from the same time, the editorials of which showed 
the same trend, and even, as it can be asserted here with all force, used 
a quite a bit more violent language. 
Fritzsche could most definitely - and in my opinion quite rightfully - repudiat 
the fact that these addresses constituted an incitemént to race hatred, to murc 
or violence, to hatred among nations or to wars of aggressions If such an cffec 
could really have been produced by tnese speeches, absolutely the same roeproac! 
should fall upon any editor of the Third Reich, who received the "slogans of th 
day" from the Reich press chief. The accusation seems to be levelled against 
Fritzsche before this Tribunal only because through a technical means he could 
be heard at a wide range. But it is due to the war - and only since 1939 did 
his speeches gain a political news value at all - and in the nature of the 


thing, that the polemist becomes himself the bject of polemics. Especially th 


one whose influence, considered from t o standpoint of political news value, 


extended farther technically than the influence of an article in a local paper, 
Only in this manner became his name better known to outsiders than names of 
peoples who were much more powerful than the publicist. 

How far the prosecution went in its accusations against Fritzsche in his 


city of a publicist is shown by the fact, 
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that not only is he supposed to have belonged to the plotting group 
of conspirators, but that he is also accused of crimes against neac 
If a propagandist is subjected to such an accusation, there arises 
immediately the question of whether public racio speeches would not 
be the least proper means for carrying through criminal aims of a 
secret conspiracy. Speeches, which can be heard all over the world, 
could at the best be suited for camov?laging such aims and for 


misleading the world. But actually, Just the opposite reproach is 


levelled against Fritzsche. He is supposed to have incited other 


people. 

Thus one may consider that the nature and character of 
these speeches is sufficiently characterized. Their importance had 
to be brought in proper rele e far reaching conclusion 
of the prosecution, 

into the the accusation which states 


contributed to- 
wards the various 
where accusations to that effect, pertaining 5o criminal and inter- 
national law, are raised against a publicist, to deal with a legal 


probl em, 
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At no point -as far as I can see- did the prosecution consider the 
question of whether and to what extent propaganda, i.e. the attemp 
to influence. minds, especially during war is subjected to 
the rules of international law, Perhans thi problem did not come 
up for discussion because this  uestion, once it is asked, would ha 
had to be definitely denied. However, while the indictment (1) SP CE 
of the "gigantic propaganda apparatus" during Hitler's dictatership, wt 
Was created as a consequence of the supervision and control of anv 
cultural activity, it does not craw from it any conclusions for a 
judgment according ) international LY ‘or, &8 a matter of fact 
no generally or specially valid rules concerning this field have 


also no sort of common Law covlà8 develop her 


In this connection it is interesting that i ne ks of intor 


da do 


national law, no attention is paid at all -as far a: could find 
out- to this problem, Nevertheless ertain number of textbooks, 
especially those with a tin of natural lav, contain regularly in 
their catalogues of fundamental international vi | section 
concerning national honor or national dignity. From the equality of 
nations &nd their living tozether in a community governed bv inter- 
national law the requirerent is deduced in these chapters that they 


have to treat each other with respect. 


(1) Indictment: IV,D,3,e. 
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Acecrdin:ly it is furthermore recuesied that insults direded by private 
cwn sphere of influence a,ainst cther ccuntries be :re- 
sses be punished when c...itted. But this idea found 
gositive le.zl expression cnly in a series cf naticnal cri.inal ccces 
which .u2;sct tz: sunishment - natu all ¿ceace ti.es cn.; = the 
cf isreign cLlefs cf sta. fcr instance. 
less upen Inatural Xuw;^: hclds that it 
Qat-cn but one Sk ii. vite sy 
ferm precisely defi internaticn .lew dees nct exist, nct even 
times, 3s.eci-liy net as Í is private prepaganda threuzh 
ture is ccncerned. And niv: As tc war, any directi ccvering this pcint is 
lacking, as already menticned. 4 dini the prevailing intern ti-nal law 
there is nc limit fe prepaganda 
there is cnly cne limit tc this prcpaganda, namely the greatlimit which gcvern 
all the rules cf warfare, that everything is permitted and cniy th-t qucd ad 
finem belli necessarium est, 
Ii. view cf the tremendous impcrtance cf meral influence upon the vili 
ns, it is beycnd deubt that prcpaganda can be an 


tant and in certain c2ses even decisive means cf war. Qv »c lesser 


T 


1) "Crimes against Fcreign Creonbrieg) Siss Gexctte for Penal Law 


("Se'weizer Zo!55e:1:ft fuer das Sivafrecht), 1928, Page 317. 
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importance than for instance economic warfare or even the fight with weapons. 
Propaganda has here a double task; First, to serve as a means for increasing 
the power of resistance of the own nation and secondly to undermine the fighti: 
powers'of the opponent. This influence - rosy coloring on one side, slandering 
on the other, concealment of facts, etc. = is in its character nothing else 
than a stratagem which, within the frame work of the rules of land warfare, ha: 
been expressly declared as permissible instrument of warfare, according to 
article 24 of the Hague rules of land warfare. In order to continue this 
line of thought, it may be pointed out that spying - also a form of war stra- 
tegem - has equally been declared as permissible instrument of warfare by the 
Hague rules of land warfare. 

What has been said here is in complete accordance with whet is 
practised by the countries; defamation of the opponent and its statesmen, makir 
him contemptible, falsifying the motives and intentions of the cnemy, defanate 

ory presentation, assertion of unproved statements, all this belongs unfor- 
tunately to those means of propaganda which are used on all sides and at an 
increasing rat: during à war. 

Small attempts but only for the purpose of preventing war, are 


known from the time before the first world war. At that time they pursued an 


even further reaching aim, namely to contribute in general to the understanding 


among nations by means of a general moral and spiritual disarmament. (Desarme- 
ment moral). However tnis goal was not reached before the first world cata- 


strophe of this century. 
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After 1918 though, as a reaction after the great armed conflicts, it received 
a stronger impulse and became known to the world through the tasks imposed u 
the League of Nations in this respect. This was indeed the first real attempt 
to start an intellectual disarmament. At the 5th session of the League of Na- 
tions in 1925 in Paris it was decided to found an institute for intellectual 
cooperation (cooperation intellectuelle). Further investigations which laste: 
for vears resulted in numerous propositions, in the establishment of general 
committees and sub-committees, of sections and committees of experts, withh 
an incalculable wealth of documents. But nevertheless none 
led the idealistic impulse and the longing of the nations f 
armament" and for intellectual cooperation to a sober and concr 
which would have imposed legal obligations on the individual 
on their nationals. No results were achieved in advising a way 
vent during war, hatred, incitement, distortion of facts, and provocation o 
other nations or of the n: of other countries in all the possible mode 
forms of expression. Even such well-defined and comprehensive propositions f« 
amoral intellectual disarmament as those presented by the Polish Government 


to the League of Nations in two memoranda of 17 September 19312) 


1) Letter of the Polish Foreign Minister to the 
of Nations. Official Nos C 602. M,2h0. 1931. IX. (Conf.Del6.)3 also reprod 
uced in Peter Dietz "Moral Disarmament", pag 433; Erlangen Library un 


the number: U 36/356 
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and 13 February 1932 had the saz 


onal legislation to prohibit any propaganda, insofar as it might become dan- 


gorous for peace, and cvon any propaganda which aimed at a mere dis tmrbance 
ons between nations. Influence was to be exerted not only 
pon the big public news ^medio-^ but also upon the vast ronificetions in t 


diüinistration of any modern state including even tho revision of schoolboo! 


ese propositions whi advised member states not to recoil cvon fron 


1 


censorship and measures of prohibition finally failed because of the parado: 


oxistine at that tine: These propositions were confronted with the deeply - 


CA t5 


regoted conception that liberty of expression of opinion in moral matters co 


ab Tan karahan er n h ewnontinns x e T^c hing 143 << el aa 
not be touched by means ot exceptionally far-reaching police nocsurcsj 


DA 


ns an "unalicnable right" 


concluded after the failure of the 


Polish propositions of 1$ 932 are not worth mentioning here. 


m 


1) Propositions of the 


A 1 


of moral disarmament. Officel No. Conf. D. 76. - Also/in Dietz 
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existing in intorn iic; sEÉGOOents ena ii 05 low. Dr. Kranzbuehler 
rightfully stated heros In wur there is nc duty t- tel truth. 
Due tc the pericd cf tine ela:.sed since the first world war and 
mot icds on both sides we are permitted 
as belenjing tc histcry. 
belli crents reschec the peint where they tried tc undermine the cpocnent 
thrcu;h the means cf prepa-anda. The legend «=f children's hands cut iff 
by German scl wcrs = ^ ver lic, .6 Arthur Pensen> 
"Falsehcc4 
midst cf peace, namely near: 
Publicaticns cf all belli erant ccuntries, drawin:;s and cartcens, dating 
frem the tine cf the first w-rld war can be fcund in abundance in all 
libraries. Many still remember teday the film which shewed terrible atre- 
"The Knights cf 
circuliuted 213-55 thrcughcut the entire werld 
wcrld war, ànd unfcrtunately the matter remained legally unsettled until 
teday. IB it pcssible tc retrcactively include the case cf the defendant 


Fritzsche. 


Arthur Penscnbj s ra 3 G in Wair-Timne Ccntain:- Mn A&g305o0r&5nonb 


f liis civculosed Lorczu oe e nab;.-5- dur the ¿reat war, published 
in Lenden by Geerse Allen&Unwin Ltd | Str 


2) In a seac;i-i far Lcrraine: Deuxiere livre 6v syll. »eire Langlois" 


(Seecnd beck cf the Langlcis iriser) 
nd which refers t: these sllered ev 


"Remember"; reorcduced in the '4lsace-Lcrraine farce tiene" 
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The Nazi conspirators for that reason wovld have had used the pres 
also as an instrument of foreign policy and as a feint to cover su 
sequent aggressive actions. From that general- perhaps even correc 
description of such intentions, the far-reaching conclusion is dre 
that Fritzsche may also be co-responsible for those matters. Such 
responsibility would be based only on the time factor thet he was 
December 1938 to the spring of 1942 the leader of the "German Pres 


2 


díivision"ithin the official iànistry of Propaganda. But such infer 
lacks foundation. It could have been justified only if a proof ha 
found that Fritzsche really was the creator and inspirer of all th 


press campaigns. But Fritzsche, if only due to his subordinate 


position, subordinate not only in regard to the departmental organ 


ation out also in relation to the real leaders of propaganda -Hitl 
Goeboels, Dietrich and others-, could have known only what his super 
presented to him, as to other employees, as historical truth. I 
remind. of the fact, that all witnesses, whenever testifying to 
influence of the foreign policy on the press, always pointed out, 
that before any politicel and especially before military actions, 
Foreign Office justified the measures taken in the field of high 
politics before the public by the issue of White Books. Just as ir 


the case of other intentions or goals of the highest leaders of th 


Third Reich, the press was informed also in these instances onl: 
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that untrue news should never be given to the press. The appara 
reason for that was the fact, that his predecessor in the "Ger 
m.n Press" division ,Berndt, had all kinds of news spread durin 
Sudeten crisis, losing thereby the confidence of the lead4 
ing German writers. Fritzsche on the witness stand, as well 
as the witness von Schirmeister gave details about those matte 
It is not apparent in what respect Fritzsche played a 
greater part than any other officials or officers when ti: 
German troops marched into Czechoslovakia. Whatever has been 
disclosed in this trial about Hitler's hidden intentions of 
those days, wes as little known to Fritzsche as the plan "Fali 
Gruentt could have been known to him. As head of the inland 
he could not have had any influence on the propaganda 
sibilities which were to be made use of within Czoecho- 
.roper?). 
Tho same is true of the Folish ccmpaign: "ere too, Fritzsc 
did in no way express himself for arg 
purposely some information wnica migon have susporves 
bellicoso intentions. In his very radio broadcast of 29 Augus: 
ais : 


1939, which was held against him during /eross-examination® , 


he points out explicitly 


1) Compare the report of the Czechoslovakian government, 
Docume nt 998-Ps. 


Session of 28 June 1946, speech of 29.8. 1949 from 
USSR Document 494. 
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that there could not in fact exist any serious doubt about the German will f« 
peace. Those and many other lines are particularly significant in proving Fr? 


gave expression to his and the German nation's disapvoi 
his 
ment that Hitler's repeated emphasis on /will for peace 


even a fraud. If one examines in their full meaning the other broddcasts by 


Fritzsche shortiy before and during the Polish campai: 


| 


CA 


could be intemrcted/favoring that war of aggr 
that time convinced 


vas on their ich conviction in 


that ho als 


Nise Fritzsct 
ever facts were given to him and to other leading 
Journalists by the chief of the Reich Press, which Fritzsche had no opportu 


to verify if only 


the thought struck him 


IPS nir ; - . e $» 41 EERE == x4 ake : . 
Ihe role o he press in lo SIrp»;sin biack cg h ziet Union 


FUA 





NN 


(Page 29 
of orig.) 


Alroady for stratogical reasons the total propaganda apparatus 
thus including Fritzsche, as head of the Inland Press division 
had to be left in the dark. It was just that campaign, which 
Goebbels cleverly kept secret by simulating an intended German 
invasion of England. Goebbels consciously directed even his 
closest collaborators on that wrong track, as was stated here 
by the witness von Schirmcister. 
Fritzsche's statoment, that he did not know anything abou 
arations through tho formation of a so-called Haste 
not refuted by the so-:allesd Rosenberg report whi 
ad to him during the cross examination (Rosenberg's un- 
of a report, Document 1049-PS). This is a document 
which due the m ny names it contains, was used also in oth 
At the same time it ^5 ti ‘nly docanent, which i 
name of Fritgsens in corniiest on VED -5 secret 
pl ns. From that document, 
some of his associates 
around tho 28th 
the campaign - no conclusion can bo drawn,tha 
tho decisive 
draft does not bear any date or signature. Besides, Fritzsche 
is mentioned in it by tho title "Ministerial Director" whic 


he was given only in the fall of 1942, 
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that even military means of deception had been used to 

camouflage the plans. This has besen stated by the wit 

Paulus and from the report of the German Military intolli- 

cones Servicee ) * The mhire of all these things was 

that they could well be withhold from a newspaper m^n. 

tho witness Gisevius, who was always engaged in finding 

Suerot ends, had to admit what efforts were required ovon 
Y 


within the High Command of tho Wehrmacht to obtain informat: 


as to whether Hitler was planning a war or dees N 
In conclusion I want to state thoroforo, that the 
emphatic assertion of the prosecution that Fritzsche 
the accomplice of Goebbels in assisting him to hurl 
vorlā into a blood bath of wars of aggression 2) 
justified. When I croæ-cxamined Fritzsche he, on the 
hand, pointed out: Whatever the facts may have been in 
verious instances, he and the German public at cvery mom nt 
from the advance into Austria to the invasion of Russia 
were given only such information as made the necessity of 


LM MD 


the German actions secm justified. 


Doc. 1229-PS 


Session of 29 Apri} 1946, German transcript, page 
8413 and pages 8346/47. 


German transeript:;page 3152; English transcript: 
page 2229. 
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Now one could also conceive the charge of a crie asainst 
peace to be that FRITZSCHE constantly called on the Gernan gp 
to hold out during the carrying-out of a wer of ar;srossion. 
Naturally, he did not make any defeatist propaganda in he course 
of his radio speeches. 

I must, therefore, discuss the question whether this or any 
sort of participation in a wer of agsression, after the latter 
broke out, could bo considered as participation in the crino 
against peace and could be punished accordincly. 

The French Chief Prosecutor i. de MSNTHON tried to craw the 
conclusion — proceeding from a literal interpretation 
Par, 2a of the Charter, without regard for the real me 
article - that the soliers and other representatives of the 
ageressor state could not undertake any military operations 2t all 
which could bo justified by international Lew, He had 
openly, however, that in practise this idea nust lead to imvossible 
consequences. Thus, for exemple, he recognized the Hague Convention 
for the Rules of Land Warfere as a lew which not only oblisates 
.geressor and attacked alike, but also justifies then. He thereby 
let it be clearly recognized by implication that according to his 
idee. this prescription of the Charter is to 5 interpreted re- 
strictively. 

In Aart. 6, Par. 2a of the Charter the following are defined as 
crines against peace le Y the preparation, tho introduction, 
and, according to the German translation, the "corryine-out" ofa 


wer of ageression. 
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"Execution" is the trensletion of theEnglish word "weging". It could be 
translated more correctly by “underteking." Undertaking now means in its 
natural sonso about tho seme as "intend", whoever undertekes pursues, intends 
something, hes not executed it yet. The word "execute" could creat the opini 
thet the crime egainst peece wes not conclu?ed with tas outbreak of war and 


therefore could continue for the whole durations The result of this 


conception would be that ell the persons, who perticipsted in the war 


operetions, as for instance, the army leaders, all members of the Armed 
Forces end beyond thet all the persons who supported the war in any way 

by deliveries of wer meterial end through broadcasted speeches ~- 
were to be punished according to this decision. They hed at least 
contributed support to the weging of war, These persons coulc even then be 
criminals against the peace, if before the wer they had in no way perticipet. 
in the planning or preparation of it. Yes, even if they had no idea that 
an aggression was Saias 

To counter this the following must be stated: Only those can be 
considered as the executors of 2 wer of aggression who hed planned it 


hey just execute their common plan by stertins the war, with 


retion of wer. 





NL 
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Thus 'oxocution" rencos on the seme level *8 beginning. Tho of erine 
against porce cen roech only thase who aiso ~lenned it. 

This is surnorted by tho following roesons? 

omelly, renal lew intends to rrotoct tho noaco egeinst wars of 
eccrossion, 1.0. egeinst unlawful wers. In the momont thet such unlewful 
wars stertaro '"unloeshod" - es tho Indictment puts it - the rightful com ir 


of gorco has beon violated, tho erime egeinst posco is consumieted end 


ecconplishod, Thorefore, no other meaning but "bring about" "procced to 


execute the plen" cen bo attributed to tho term "cerry through", or 
o", weging. 

is elso conson?nt with tho historic dovolopnent 
of tho concept of "crime egrinst tho reece" Intornetionel Lew. For 
yonrs, international lew hes redo a distinction botwoon "wer crimo" 
narrower sorfo, end " wer guilt", in tho wider sonso, War crinos aro 
ecoinst ost blished rules of tho lew governing w rfaro, osteblishod 
by ecrconont or.forco of custom; ageinst wer pr ctices and, going 


further, also offenses against hun^nity. Wer cuilt means being guilty 


of having brought ebout wer, in pertiouler er unlawful war of aggressione 


This distinetion found expression also during negotiations on tho 
peace treaty eftor the first World War. A deposition of this is found 
in Articke 227 ff of the Treaty of Verssillos. There een be no doubt 
that the concept of crime egeinst the peace in the morning of the 


Charter is to bo idonticel with this wer euilt in the previous mosning 


of intornetionel lew. 
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Perazraph 6 part 2a has to deal with the wor eriminals, that is to 
those who bring about & illegal ware 

Tie opinion that the further support of a criminally instigated war 
was likewise a crine azainst feace, must jead to entirely untenable 
consequences,» Thus hardly any citizen of a country, which had started a 
war of agzression would be guiltleese The war in its present form is, 
unlike any previousones, no longer limited to fizhtinz between the arnies. 
It extended - as has been shown in both these Yiorld Wars - over all the 
bellizerent nations and over all their vital interests, It zrew 
total ware Total in this gense, that everybody takes part in ite T 
vho is nakihz gerews in the factory, is cooperating equally in this total 
wore And, as Professor EXNER so vividly explained in his final pleading, in 

every 

this war of azgression/arrestation would nean a deprivation of liberty, each 
requisition a robbery and ea ( | murder. It really would be absurd 


nation to be mate responsible as authors of crines 


A elassification as to the zrade and kind of the constribution towards 
the war would moreover be practically impossible. 

Crines azainst peace therefore can only be committed by those who 
were collaboratig in breakinz the peace, whilst the bulk of the people, 


who had not participated in it, could not be counted in this cathezorye 
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The point of view which has been developed here is, in my 
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opinion, also represented in the Indictment. The latter considers 
the crime of breaking the peace realized by the "unleashing" (Znt- 
fossolung). In no pkee has it even been hinted that the crime 

or its continuation ais seen in participation in war or 

by production or supply of any kind. Also, accordinz to the drawing 
up of the indictment from the period of time from the beginning of 
wer onwards, only crimes of the second and third group come into 
question, also war crimes in the more closcly defined sens of Inter- 
national Law, and crimes against humanity. 


In my opinion Justice Jacks penini ec November 


1945 also took the point of view which 


whereupon it was pointed out to him in 


Justice BIDDLE cella his attention to the fact, that at that timo 


he had indicated that the beginning of war was the character of the 


1) 

crime and NOT the engagement in wer itself. 
that with thc beginning of the war of aggression the crime against 
peace within the meaning of Article 6 Paragraph 2 a^of the Chorter 
was completed (breach of peace). 

From these statements it is to be concluded, thet any activity 
DURING the war which furthers the war cannot represent a criminal act, 
neither can the radio broadcasts of FRITZSCHE, which he made during 


the war. 


1) German Transcript, pege 5282. 
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The next group of accusations levelled against the defendant is for insi 


ce characterized by such terms as: incitement against Jews, incitement ag ainst 


foreign nations, incitement to exploit occupie d territories, propaganda for th: 


Jmaster race", 

On the witness stand Fritzsche made 2 declaration which represents a 
summary of the knowledge he gained after the collapse and above all here in th: 
courte It ran as follows: An ideology in whose name five million people were 


3 


murdered must not be permitted to survive this event. Now how far did Fritzsch 


propaganda for this anti-Semitism? Was he able thereby to foresve this 
murder, did he approve of it or at least tolerate it? The prosecution went very 
far in its assertions: It maintained that Streicher as "the chief Jew-baiter ol 
all times" could hardly have surpassed Fritzsche in his defamation cf Jews. 
Fritzsche defended himself against this accusation. and right y in my opini 

clearly when we compare t 
Sir Griffith-Jones read for hours in 
session of 10 January 19h6, with fritzsche's statenents submitts 


Fritzsche =- supsorted by ti 


able to point out 


1) Docunent-Book Fritzsche II, pp 6-15, affidavit of Dr. Scharpin 


Fritzsche Exhibit 2. 
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what he undertook against this paper. It must also bo noted 
hore thet the language and argumcnts of the "Stürmer" found 
no echo in any German newspaper or at a single broadcasting 
station of the national-socialist regime. 

Before the war Fritzsche carricd on no anti-Semitic 
propaganda of any kind. All the statomehts submitted oy the 
prosecution originated during the war. Thoy arc, however, 
not directed against the Jews as a people or as a raco, but 
are related only to the question of the origin of the war. 
They only mention occasional pobemical introduction of the 
Jewish question in the propeganda battle which was fought 
in this war alongside the battle of arms. This explains the 
fact that the radio addresses submitted by the prosecution 
never contain more than casual remarks and never speak of the 
Jows by themselves. Hach of his radio speeches may be examine 
to this effect. Nor docs there exist a speech by him which 
would have dealt exclusively with the so-called "Jewish 
problem". He never talked on such a subject. Fritzsche always 
spoke simultaneously of "Plutocrats", "Bolshevists", "Domoer: 
and used other such phrases by means of which the propaganda 
of the 3rd Reich felt obliged to donduct its battle. During 
his cross examination as witness he dealt in detail with 
each of the radio addresses submitted in the trial and dis- 


cussed the reason 
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With regard to foreign reports on atrocities and other misdeeds 
Fritzsche as well as von Sechirmeister ana especially Dr, Scharping 
have stated that the evenination by the office "Schnelldienst" 
(express news service) which was carried out in all cases, resulted 
time and again in official replies which eliminated dovbts as to the 
inaccuracy of such statements from abroad. This office, the "Deut- 
scher Schnelldienst" (German express news service) -which had an 
entirely different significance from that claimed by the prosecutior 


a control agency created especiallv by Fritzsche in order to 
contents 
roreion news tested as to the truth of its throuch inquiry at 
ske competent German official agencies, I he defense hae succeedec 
in submitting the re | this "Schnelldienst" to the Tribunal 
documentary evidence could have been offered in everv detail for 
the way in which German authorities answered inquiries of this kind. 
For instance the RSHA knew in a masterly way how to make its 
replies sound credible, The foreicn propaganda which had to sarve a 
firite purpose Ula on the contrary lay no claim to any great power 
ef persuasion. This all the more since enemy propaganda in war time 
also broucht of course positively incorrect reports, of which fact 
fritzsche was often able to Convince hinself, 
Furthermere Fritzsche has been accused of advocating the 


doctrine of the "iia gs er Race * 


i © . 
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Tho only statemont by Eritzsche himself which the prosecution 
submitted in regard to this point, shows tlearly that Fritzsche 
neither championed nor promoted such an idea, on the contr ry; 
expressly rejected it. An examination of the quotation presented 
by the prosecution does not leave any doubt about it. Beyond tha 
the hearing of evidence(the witness von Schirmeister and the 
affidavit .f Dr. Scharping ) has shown that Fritzsche prohibited 
the use of the word "master race (Herrenrasse)" for press and 
radio 2ltogether. Fritzsche himself under oath termed this 
assertion nonsensical. Therefore, after thorough exwminatidon of 
all obtainable speeches by Fritzsche I can only state that this 


charge is untrue. Nothing is changed in regard to this statement 


fact that Foss and Stahel 1) judged differently without 


any concrete facts. I alre dy dealt with the value of 
cunents as evidence. 
Fritzsche allegedly i hatred 
against foreign peop les. To prove this serious 
charge the prosecution emphasized several excerpts from two of 
Fritgzsche's radio addresses which were held on Sth and lOth 
order to be able to understand correctly the 
surrounding the speeches, one must take into 
snsideration the dates on which they were held. They were made 
shortly after the attack on the Soviet Union, He is not charged 
with any further statements - made for instance at a later 


tine or similar ones which 


1) Document USSR - 471, 475. 
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system, When the passages cited by the 


1) 


by the full text of the speeches ana 


on the witness stand it was shown tha! 


Soviet Union in them. Neither covld what 
any reason to stir up 


snortly after German 


correspmdents had reported atrocities, 
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been conquered by German troops. These 
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everywhere in Germany -but also by 
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The statement does not contain ^ lic if FRIZSOHE h-s rcportcd in it 
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that in other p-rts of the country he visited not tho dightest trace 
of fighting was found, Sis description, therefore, is not in contra- 
Ziction at 211 to the Norwoziean Government report. 

At this place, I should like to insert ^ fow remarks about 
the censo of the "Athenia! and tho part thot FRITSCH played in this 
connection, This case shows to what extent FRITZSHE wis ^t pains not 
to retransmit reports until thcy were prove to bc true and rcliable^ 
But it shows ^1so how dependent FRITZEiE was on the version of thc 
official German offiecss This supports his good faith, for tho prin- 
ciple that offici^l ^nnounc:ménts are to bo belicved with absoluto 
faitn and which wos naturally the ro^son for his conviction, could 
not at that time be shaken, 

Th^t particular article in the "Voelkischor Beobachter" dated 
23 Octoher 1939 has been richtly dcseribeà in this trial by all por 
tics .s contorptible. Now, FRITSSCHD ^1so engaged in polemics on this 
point in sh-rp if not similar terms, I take the liberty of pointing out 
thet such rem rks could be morally condomned only if FRITZSCHD had 
known beforehand thit it was netunily ^ German subm^rino which sank 
thc "Athenia", But as ho has tostificd under oath, this fact first 
beenme known to FRITZSOHE here in Nuernbor? in December 1945. Before 
that, he was prociscly thc person from whom this decisive circumstance 
was withheld, although he had, through the naval liasmofficer, under- 


teken investigations at the Naval Supreme Headquarters and other 


official headquarters concerning statements by forcign reports. 
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To support the charge thet FRITZSCHE instientcd the ruthloss 
1) 
pillczo of the occupied territorics, the only ovidence submitted 
2) 
is ^ st^tcment mde on the 9 October 1941. In this, ^ p^ss^cc 


(Page 42 of orig.) 


fron a public speech mačo by HITLER a few days before is roprocuced, 
I hove been ^t great pains to find an instigation to ruthless 
pillage of occupied torritories in this Quotation ^as well as in tho 
renerks mde by FRITZSCHE about it in his redio address. It is 
inexplicable to me how any sentence enn possibly convey anything to 
this offoct. I can only nssunc thet it is ^ casce of a misundorstan- 
Cing ont leave if for the Tribunal to juice. 

In no other connection hes FRITZSOHE spoken a word or riven a 
hint to this effect and, least of nll, openly c^lle& for such a thing. 
Moreover, it is to bo gathered from Dr. SSCHARCING's affidavit 

3) 
dated 17 My 1946 thot the use of any kinc of coercive means 
acninst other nations would have run counter to the purpose o 
> work, including his work within the cropnzanda Ministry, 


gain the voluntary cooperation of the European populations, 


Indictment by Captain SPRECHER, German Transcript: 


Se 8159; Inglish Transcript: pace 3235, 


FRITZSCHE Document Book I, pace 22 - 25 


TU Tm pep T»Tm-7 


LRITZSCES Exhibit 2 FRITZSCUHX Document E 
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It has rlso not been rrovec thet FRITZSCHE knew really more about tho menner 
in which foreign workers wero ectuelly recruited. I would point out thet the 
defond-nt SAUCLEL steted he hed only one brief end unofficial telk with FRITZSC: 
and thet in the beginning of 1045. In his Affidavit FRITZSCHL, gawé further ti. 
hrustive doteils (1),.also on tho fact thet ho obteined extensive materiel 
from tho comnotent authorities for notification to tho Gorman public, in which 
the free will basis upon which men were being recruitod for omployment in Germe, 
wes continually pointed out, It is inadmissible that informetion concorning 
this wes given to tho Ministry of Fropagends other then thet givon by SAUCKEL 
in his roport to HITIGR (2) 
Moreover nothing has proved that FRITZSCHE enproved or used for Fropeg nde. 
if International Ley, or intonded, 
as tho so-chllod Commissioner's D2ocroo, or tho Lynch Lew *grinst onemy 
Commissionor'!s Decree, the 
charged the defendant thet es a soldior, as a member of the 


z cognizence of this Gocroo, 


(1) Affidevit of 7 Jenuery 194 


(2) Tolotyne SAUCLXL of lo Merch 1048 Document 407 = PS II, 
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This has been confirmed by FRITZSCHE, Ee could, however, point out 
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that his attitude had not only been passive. He eveg,o8 will have 

to be confirmed, took a successful stand against this by way of pro- 
1) 

posals to his Comrinder-—in-Chief, witness PAULU General 


MUS 


DENKO's charge, thet in spiterof this he rem^incd HITLER's scr- 


he should at least have nssumed that HITLZR was the 


3 


order contrary te Internt^tionol Law, is not 
mone 


ccusing FRITZSCHE a propygendist or even morally as ^ man 
ustices! If such an accusation with a criminal lesol founda 


rest upon overy German soldicr who 


in the Nast nftor the autum of 1942, 
PRITZSCHE also proteste? neninst the fact thet Allied fliers were 
cated contrery to International Law. When he learned 


spontancously refused any propnzendistinctivity for BOER 
bject and through Dr, SCHARPING's Affidavit 
no charges can be made from what he sa 


W WESPONS AND THE "WERE~woLr" 


» with which ho has been charze?2 by the Russian Prosecution 


PAULUS! Statement of ebrusry 1946, German transcript: 


COT ADO pa 
i 


LII NGI S RETI invit of 1 May 
ment Book II, pages 16-19. 
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1) 


I can be spared mentioning particulars in this connection, because 


2) 
FRITZSCHE could testify in detail. The speech of 7 April 1945, with 


which he is reproached, does not in the least glorify forms of warfare con- 
trary to the International Laws. t rathe ter l to find a psychologii- 
cal reason or excuse for the active participation of civilians in the fig 
ting tovards the end of the war by referring to the suffering of tho German 
people through tho effective air activity of the Allios. 

I must enly reply to one point of the evidence: 

General Rudenke submitted to FRITZSCHE a short document at tho end 


n 


of his cross exonination, 3) r+ is the question of a copy a short message 
Signed by FRITZSCHE, of 19 October 1944 addressed to MAJOR VON PASSA 
wireless expert of tho Propaganda Branch of the OKT. 
to conclude from the contents of this communication, that FRITZSCHE 
T 


had eemnitted hinself in the proparation and execution of somo kind of 
"biological war." Since a conclusion ib 00 drawn from the con- 
tents. It is merely a overing mossagerof line eforring to tho 
transmission of a letter of a radio listener t 


ftc 


FRITZSCIE's department rocoivcd daily whole bunches of 


— ÁÁÀ— rene ————ÁÀ ee cere 


1) Document USSR - 496, Speeches of 16 and 17 Juno, 1944 and 7 April 
2) Document USSR - 496. 


3) Document US - 484; compare with sossion of 28 June 1946, Gorman 
Protocel, pages 12314 and following. 
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letters from unknown radio listeners. A subordinated official looked 
through such letters, of which hundreds arrived daily, end directed 
wherever they would perhaps receive special consideration. Nothing different 
nappened wita the letter of the redio-listener Gustev OTTO frou Rolcnonzberg, 
which &pperently contained a suggestion to carry out "biological 
Althousu FRITZSCHE signed th transmitting letter composed by the 
official 2 his capacity of Department Direetor, he naturally cid not know 
anythin, about tae contents of the listener! letter. With the large number 
of daily communications fron listeners it was 


to reed thom. This listener's lovver, in any 


attention in the Broadcasting Department. The copy 
eon from pencil notes medo thereon, was 
unfevoretle be deduced against 
T28C3E from this evidence? Sspecially since it 
tewise unknown listener neen by a "biological wer", 
neve yet to point out the following: General 
the document on the occasion of the cross-examination, and the 
The German text, which appears in this form in the 
German Transcript on Pege 12315, and the Enzlish text, which appears 
age 12606 in the En:lish Record, differ in centont 


considerobly from the Germen originel text, 
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If notwithstanding the insufficiency of this documcnt - the mesnin; of which 
could in any case be clarified only by the "enclosures" which are lackinz - 
the Prosecution believes it deserves consideration, the first requirencnt 
would be to have completely exact translations made from the German orizinal 
toxte 

In concluding my estimation of evidence I wish to says: None of the 
documents brought up during the cross-examination of the defendant FRITZSCHE 
could modify the impression which he gave us durinz direct examination: 
To have spoken before this Tribunal in sincerity and truthfully: and that 
because of his own endeavor also to make by himself every possible contribution 
go that an actual foundation for a proper judgment may be foujd. And zoinz eve: 
further, all the statements made by FRITZSCHE were supported in all decisive 
points by the documents vhich I submitted, and particularly throuzh the 


testimony of the witness von SCHIRMEISTER. The latter, who durinz the nost 


meaningful poriod of 1938 to 1943 was the daily companion of GOEBBELS, was 


able to report directly and, I dare say, in am observinz way, on the actual 
relations within the Ministry of Propazanda, The result of the evidence - 

I may repeat here what I expressed in the introduction - was unequivocal 
for my clicnte Contrary to the announcement made by Mr. ALBRECHT at the 
beginning of my final pleading, nothin; durinz the procecdinzs covld add 

to the contention that F;ITZSCHE's importance in reality was greater than 


that diazram of the Propazanda Ministry showed. 
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The discussion of the bare facts: alone ought to have made clear that 
FRITZSCHE can in particular bear no responsibility for what is, as far it 
can be judged from afar, thé actual part that may have been played by the 
extensive apparatus of the whole Third Reich propazanda in the plans and 
in the hands of a small initkted circle, If the restricted department in 


which FRITZSCHE cooperated was misued, then FRITZSCEE himself was exploited. 


The assumption that FRITZSCHE was GOEBBELS! closest eolla^crator, his rizht 


hand man go to speak, and even his acting deputy - an as sumption from which 
the bulk of the accusation levelled at him are probably dorived - is 

already refuted by the facts that have been discussed. The odiun azoinst 
FRITZSCHE on the allezed zround t...t he bears a responsibility equal or 
similar to that of GOEBBELS has already been definitely show by the evidence 
to be unfounded. Alone, the actnal actions and procecdinzs of my client 
ought to make it clear that the assertions of the Prosecution have zone 


much too far, 
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In the legal consideration of these acts and measures of 
FRITSSCIE by Captain SPRECHER, it wes quite striking that — ^s for 
also in distinction to the othor defendants ~ ^t only 
was tho quite genersl conclusion drawn that FRIT 
was Curing a definite periot, the principal conspir^tér, becnuso 
he we. directly entrusted with the manipulation of the p 
I nccd not mention here again that the factucl grounds of 2 sumption 
for sich nn opinion did not oxist. Now I am only concerned with estab- 
lishing, in view of thc Tegal qurlification by the Prosecution it- 
Sclf, thet in his declar-tion his activity should bc consid 
rather in thc sense of forms of participstion, The specch o 
Prosecution points out in several places th t FRITZSCHT had bcon 


called to account by this Court bee use of his ... auding ond abetting, 
iD) M - 


2) 3) 
he is characterized as an "aceorplice" of GOZBBZLS he hac 
4) 


he helped in making 


t 


p 
"principal conspirator di 


German transcript: prees 
A 


German transcript: parie 31! in” transcript: pago 
"ablo role on bch^lf'!, 


German transcript: pare 3 inelish tronscript: 
"helped" 


German tronseript: page Eng transcript: 
Wheoassistod", 
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1) 2) 
atmosphere of hate, he had supported and more of the samc, 
thereby stressin- th-t he could not have been among those who aid 
he pleanning, On the othcr hand it is shid ^1so of this dcfoninnt 
i 3) 4) 
incited thus taking an active part ns instisator, 
stinul-tor nand incitcr, 
The first question now is: Is thc neccssory helper 
p2tor within tho meaning of para, 6 of the Charter? 
^s not yettbeen discussed by Dr. STANMIR, But tho 
c^50 of defendant FRITZSCHE offers ^n opportunity for bce^usc 
he hrs been characterized to ^ p^rtíiculor oxtont only ^s an nce rplice, 
I ^n,theroforo, compelles to give the cuestion closer scrutiny, 
The:.c four concepts: le-dor, organizer, instigator nnà p^rtici»^ 
to be oquivalent on account cf their external compositio 
possible perpetrators must Also be dealt with in the same 
manner, These four conc: 


s they 


only exol^h in wh^t different forms ^ plot 


Cormon transcript: poge 3158; English tr-nscript: pago 3264: 
helped", 


Gorn^n trenseript: pree 3162; Enclish transcript: page 
"to support" 


German transcrint: pnge 3152, English transcript: page 32 
"'Instig^ticns and incitements", also German transcript: page 3150: 
English transcript: page 3226 


L t Wee 


German transcript: page 3154 and 3156: English 


Pee 


$250: "to inflame", and page 3223: "incitemcnts". 
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The one instigates, the other orvanizes, the one leads the gang, the other 
pert in the plot in some other way. Therefore all:four conceptions 
are closely connected with the common plan. They are united only because 
of the common plan. Only that mekes them true accomplices. To jointly 
make plans, to jointly want t^ carry something out thet, is the main concept 
Only the functions amongst themselve 
can of cours; be different. They can alsn be shared by tno conspirators 
themselves. If the conspirators heve jointly invented the plan, have 
formulated it or, by agreement, have merely furthered it, thon it sh uld 
be of no consequence which pert each one of taer eys in its execution. 
It should therefore be besically elso unimportan 


someone is the leader the iretor or merely another part 


plane  Howover, everyone presumebly will heave to participate in this plan. 


of the charter, 
in the formulation or 
in the execution of a common plan or 
in some other conspiracy for the comsitment of an individual 


crimes. 


than is he responsible for otaers when in 
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the execution of such a plan, someone cormiits a crines 

The word "acconplice" refers therefore to the plan. Ee is 
an accoripli in the plan and is in no respect different from the 
leader or instigator. A more far-reaching meaning in an accessory 
sense nust therefore be far removed from this concept. 

In co.zo0n law, the accomplice's concept as main concept has 
alsco an altogether different neaning for the accessory. By 
accessory, according to the common legal conception, only one of 
the foros of accomplice is understood, and that the fori by which 
an outside deed is only supported or furthered. A deed which the 

exactly want for himself, It signifies the 
the accessoriness of the bare support of the main deed. 


Article 6, iezt paragraph of the Charter cannot have. such a 


leaning. There the participe is to be put on an equal basds 


with the accomplice, whereas in coron law the accessory, as 


bordinate participant, can never be accorolice in a punishable 
In common law the assistants are nerely accessories. I+ 
cannot have been the intention of the creators of the Charter to 
sistant as participant in the plan, 
Since whoever participates in a plan is to answer fully for the 
Geeas of others, also then if he has only subordinately participated 
in tho forsation of the plan. However, on the contrary it nust 
than follow: Whoever does not participate at all in the formation 


or discussion of ə conson plan. 
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can therefore assume no full responsibility for that which others have 
done. It is thereby a matter of indifference whether the others com- 
mitted a crime in the execution of a plan or only incidentally upon the 
occasion of its execution. The responsibility of the one for the deeds of 
the other can only exist when the olan binds them together. 
season that the concept of conspirecy presupnroses of t 
pl the impulse of a common 


zion to the 
of participation restricted to the pli 3, in my opinion, 
in other narts of t onerbe jlready in Para. l--and 


in execution 


war criminels 


to account here before this 
Court. Assisvant:, accomplices, simple agents of execution end all other 
merely dependent, accessorial perry sors who do not bi 
central bod shat is to say who are not connected with 
plan or are in clcser agreement for the carrying out 
cannot 5e considered 
of conspiracy and of the 


with it, there 


1 1 2 " " - 49 Ar Y 
F he defe nt Tritzeche 1 have demonstrated that he 
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--oving already to his position in the State and the party structure-- 


cannot belong either to tho restricted group of conspirators nor to the 


wider group of the organizations. lioreover Captain Sprecher has himself 


^ y m : ' 1 
pointed out ,1; that Fritzsche is ics represented by the Prosecution as 


2 type of conspirator who would have thought out the all-comprchensive 


His particular field even lay outside the conclusion of the 


. 


not necessary to have himself correctly understood the 
basic strategy to have perceived the aim, when he became the spokesman : 
the conspirators. I believe thet the latter conclu: if the concept 
of partici»ator in the 
embodies an error of thought. e who 
plan, certainly does not belong to the group of 
legal arguments which are evon supported by the opinion 


L 


conclusion, The defendant 


here that he took part in any common 


vroved 
AVOL 


‘count also not have been a participator in the 
shed according to Para. 6, 
last section, According to the intellectual construction of the Charter 


there should be somewhere : mit fixed concerning the arraignment of : 


Single person i hese trial: nex enybo 
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Whore is this boundery which sets of the responsibility for individuel 

&oods from the responsibility for taat which others heve dono? Becauso there 
must be a dividing line for this collective responsibility elso. I morn the 
common plen is this dividing lino. He who doos not belong to those who did 
ho planning should also bo loft out of the group of conspiretors. 


On the othor hend the framers of the Chertor provided 


ost’ blishmont of e. single individuel e eiit cul:;rit oven 


though he does not belong to tho eroup/consriretors and 
b) declaration of en organization es such es a criminal orgenizetior 
If the defendent FRITZSCHE cos not bolong to the group of conspirators 
s ost" blishod - wes nover e. member of even ono of tho orgenizetions 
ing prosecuted hore, he could be convicted only if he ès Pn indivicuel 
had committed crimes 2s covered by erticlo 5, parsgreph 23, & to c of tho 
Che#tor. In thet cese, howovor, just €s in eny ordine ry criminal procoQure, 
the prosecution must furnish him the proof of a criminal j;ffenso. If he dees 
not belong to tho consir cy, 1f ho does not bolong to an orgenize tion, tho 
Prosocution cennot derive its support fromn/so-celled logel 


assumtion merely said to result from mombership in: 


not possiblo to rovorso tho burden of rrocf. 


Tho second cuestion thon is: Did FRITZSCHS t. | eccossoriel accomplice 


or 2bottor, belong to tho class of those crininels of whom it hes boen prover: 
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tet they es indiy) 
lew governing w rfs 
as ^n indivicurl is not charge vo heve committed one of these crimos with 


~wn hangs., The ehrrge is Ciroctod against hin only by roeson of his 


ste blishment of tho c nccrt of tho eccessorial 

accomplice is not something foroim to the English snd American criminel lew. 
Zowovor, the common lew is governed by the principle thet the accomplice fells 
into tho seme cless as tho perpetrator, in other words that - irrespoctive of 
tho nopsuro cf his nersonel culpability - he should be punishod, in principle, 

+ liko the perpetrator. It is seid that et ell times the English lew wes 
inclined to erply tho principle of equel punishnent for porpotr-tor a 
eecossoriel secomplice. 2) Tho resson for roferring ! 
lew roroly is to osteblish a link with the Germen concept of lew. he osteblis 


is thorofore sufficient 


Chronologice.1 differentiation: -acessories before the fact, r 

eecossorios after tho fact. A aifforentastion of principals is also 
eccorüing to the degree of the metter, divicing thom into first degree 

of socond degree; tho letter ere pleo segroze.ted into those Woch assisted in 
exocution itself throuch advice (evetting) or those who lont eid during 
commission of tho deed (riding). 
2) Montion should be medo thet en English lew (ect of 1561), for exenplo, 
nekos p, difforontirticon betwoon PCccoesorios end ^bott^rs, e@bendoning - even 
though merely es & metter of choice - infliction of o uel punishnont in tho 


cse of Qifforent tyres of crimes: so thet in tho ceso of folonios cual 


D nishment my be inflicted: " mney be punished, er i Um 


M j 
ks ; , ^," 4n ceso of misdomesnors, it 


à» -— 


is truo, o;uel punishnont must be imposed "shall bo liable to benpumisned," 
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Thus, for the moment mere establishment of the fact that English law 
and Anerican lew know differention between the concept of a perpetrator 
and someone who merely acted as ^n accormMlice, may suffice. 

On that voint however, a ecisive difficulty arises, resulting from 
the fact that there is a differ ^o in the concept of righ end of wrong 
totwoen the Prosecution and the D ients. The conco?ts are bound to 
Ciffer because the Statute Lew is not the same. 

That is the reason why I cannot as yet conclude my legal arauuent- 
ation: differences in concept, which may be equally common in both spheres 
of low, result in different inferences of law as fer as Statute Lew is 
concerned. 

The British Chief Prosocu. 
pDonsibility of each single defendant acccrding to 
section £ of the Charter. In that connection ho 
it is a commonplace in common law that versons who help 
shield him, who give a end help to a criminel, are 

Porhang he wished thereby te advocate the conception 
cording to the snirit of the develcvment of ing 


by reason comlicity in someone else's dee 
same manner as the main perpetrator; that the 


eccomolice - if I understand Sir Hartley SEAWCHOSS 


1) Morning session of 4 Decent 045, German transcript of Court 


Proceedinzs, vage 625. 
$ 


5 
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correctly, is in principle without imvortance for consideration by common 


law. In practical effect this might mean that the difference between the 


concept of accomplices and accessories plays no part here, or at best might 


determine the ĉegree of the respective responsibility for the moasure of 


the individual guilt. Is it intended, in princivle, to judge, him who 
meroly supports the deed of someone else exactly in the same way as aoplio 
im who carries out tho decd as his cwn? I may refer tc the effects 
1) 
which such concept might have on the measure of vunishmont, for exanolo. 
At this point it might be in order to say this: The 
oronoundod by Sir Hartley SHAWCROSS may indeed. be commonplace for every 
ber of the English or American logel professions, This does not hold 
zen defendent, howover. As I also infer from the argument 
Prosecutor, Dubost, 
French Common Law, because he poirted out that according to the princi»lo 
of penal law, strictly speaking, € defendants could in that case not 
2) 
to considero as main perpetrators but merely as “accomplices. " 
and because the ecnfines of common law concepts ero tod narrow, it is 


ooinion of the French Prosecution that the deeds wi are to be adjudicated 


here 


an effect which would be of particular importance only in connection 
with capitel punishment that can be absolutely determined. 


Morning of 1 February 1946, German transcript of Court Procoe- 
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ero not equal to the common law with its rationalistic statics, that it 
necessary to aly a law which goes beyond this, 
The concept of consviracy therefore, - the science of the lot - 
oracticability to declare en organization criminal, 2re to be 


Wer 7A 
A H 


aans of which it will bo vossible to go beyond the common 
about the case of a ĉc .ndant who does not belong to the 


piracy nor to an organization? Aftor all, lew must be applied’ This 


3 


lsaves nothing but the common law for judging tho individusl deed. 
law othor than general concepts such as, for instance, guilt, colus, 

and 21so the accessoriness of the accomplice can be 822 

through the establishment of new fects of the casc, 
craatoü now substantive lew. But what is tho juridicsl concept with which 
to approach these now fects of the casi le. ica 2 wetusl circu 
gances will probably have to be mace by moans ot bhi penel law 
concovts. As regards the facts of the 
essentially with the facts of 
who did not belong to an organization, can 

according to ~rincivles which also must apply for every other 


common law. If conce»ts 
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such as the aceessorical accomplice, are involved, argumentation against a 
can take place according to common law only. 
legal consciousness has had to face the most comvlicated legal pro- 
blems, particularly in connection with the doctrine of the form of participa- 
tion; in other words with the question as to how an accessory should be classi- 


fios according to the various possibilities of participation. From this in 


ortieulor rosults the decisive question: is it possible that the Charter went 


so far 2s — I rovoat: what is involved ero common law concepts — it 
question here of banning if possible concevts of common law, of r 
^1 conceptsof the defendents in judging 
entirely ignored oven the 
structure of Statute law? 
In viow of the utterly different nature of Statute law - esvecially wi 
ference to the question of accessériel assistance, I ask Dermissio: 
dogmatic remerks on thi roopti O erna aW ell fairness 
accomlice 
|. German defendant can 1 
aw adopted by 
sohora of knowled: 


law in vara. 49 of tho seich Penal 


Code thoro is not only a strict separation between the accomplices 


0001 
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ang the perpetrator as far as the concept is concerned, but neces- 
sarily and as a matter of principle he is also to be punished less 
severely than the perpetretor himself, Jurisprudence and judges, 
therefore, have made a sharp distinction between the perpetration 
of en act itself and the mere inst:zation or support of somebody 
else's act by accomplices, This distinction is made not only in 
accordance with external charecteristics, and so according to 
objective factors, tut also with regard to what occurs in the mind, 
and so according to nebjective factors, During decades of the 
Cernan law, particularly in the lew of the Reich court, this is 
expressed in such a way that, in the case of assistance in some- 
body else's action, the accessery is said to bevel aam socii, 
but the perpetrator himself the animus anctoris. According to 
Germen law the assistance is regarded outwardly, which means ar- 
cording to objective factors, only & furthering and support of the 
action of the principal perpetrator; the accessery must have helped 
to bring about success by his gu»»ort. 1) If he has not helped to 
bring about this success, then he is not an acccssary. Then his 
action is not punishable. 

Concerning the mental side of the deed, the dolus, the will 
of the accessary (animus socii) must be directed to the end that 
somebody else's action is supported with his knowleére. And so 


when judging what is going on within the minà of a perpetrator, 


German law also makes a sharp difference between the will and the 


knowlod se. 


1) Reich Court 56, 168: "a condition for the action of 
another person must be established abjectively." 


2) See footnote 2) on the following page, 
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And this discrimination is furthermore decisive as to whether 
somebody has given assistance at all. 

I have stated before what FRITZSCHE wos in any way able to know about 
or the execution of them, from the range of his duties. Only if 
one had proved thet he had a definite knowledge and will as an 
accessary to the fact could he be condemned. It would have to be fur- 
thor proved in the case of defendant FRITZSCHE whether wh-t he know 
and wanted in connection with an alleged furtherance is identical 
with what anv of the main criminals actually dic. Only when thc 
knowledge and intent of both acree cnn onc be an accessary ^t all. 
In this connection it is to be emphasized than an indefinite kmow- 
ledge, a very senernl intent is not sufficient to establish the 

concretely 

state of being an nccossary. The accomplice must be/aware of tho 


elements in a case which another 


2) If I am not mistaken, this corresponds roughly to tho đistinc- 
tion between the act of intent (vicious will) and thc ability to 
distinguish between good and evil (seme blameworthy con?2ition of mind) 


of English legal theory. 
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1) 
is to carry out 1n accordance with his intention. 


The Prosecution, however, also chargos FRITZSCHE in various 
points with instipnting specific crimes as ^n accessary. And so 


rà quc:tion is: Eas FRITZSCHE been the instic2tor of any 


ee — 


At thc boginnin- of these legal statements, I hove already 


referred to the details of Captain SFRECHTR's prosecuting speech. To 


t 


mc it is doubtful if here the concept of instigation is meant in 
tho legxl-dogmatic sense of the common law. The concept of "incite- 


ment" is used essentially to t'. extent that it corresponds to the 


1) These legal principles have becn developed on the 

r^r. 49 of the Reich penal code in many “ecisions of the E 
of Justice of the Reick; the reproduction of at least one 
.ccisions seems appropriate to explain the German legal thoory. 
early 2s in its decision of 7-10-1890 (RG.21, 95) the “ich Court of 
Justice of the Reich formulated the question as follows: 
"Bocause the substance of being punisheble as on accesssry lies in 
knowingly furnishing help in the commission of the perpotrator's 
offense, it does not only presuppose thet the accomplice must hove had 
knowledge of all the essential characteristics of the deed to be 

nnt but also thet his will, his intent, wes directed towarãs 
supporting and furthering the execution of this specific, concrete deed 
of the perpetrator by his as:istnnce. The iced that was nctu^lly 
to this extent with thet which wrs knowincly supporte] by the accor- 
plice in all essentinl characteristics, If this agreement is lacking, 
cspecinlly should tho pcrpetration use the assistance given him for 
the exccution of another deed or for » moro scrious deed which for 
Special reasons remained unknown to the accomplice, this cannot bc 
ascribed to the acwmlice. His criminal responsibility extends only 
as fnr "s his intention to furrish assistance soes and finds fulfil- 
nent," 


Corparo to this also the decisions in RG 15, 316; RG. 37, 323; RG. 56, 
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legal concept of mere invitatio (Aufforderunz) 
of instication can only be raised insofar as it 
concern the individuati responsibility of FRITZSCHE for a specific 
me mentioned in Article 6 Paragraph 2a — c. The assumption, tht 
FRITZSCHE wis ^ possible "instizator" to a common pjan WITHIN the 
"Toup of conspirators cannot be substantiated in any case, in accor- 
ce with whet I have already explained at an earlier 
an eccessary form of parti 
wal sense presupposes, however, quite othcrwi 
accomplice, in which accriminal will is 
maintained, that such a will must first of al in the perpe- 
tratórr, The psychological influence 
does i of affirming or strengthening 
teed, but in first producing the 
for the deed, | ^or this con be of the utmost vericty, 


ed broucht around 


1) Prosecution on specch id Captain SrROCHAR of 23 J^nucry 1946, 
Zn.lish minutes: pages 3226, 3229, (here, however also in connccti 
with the concept of "instiration"), 323%, 3234. 
2) Compare: “aecescary before the fact" with two possidilities, 
h^t of the “instigator " who first produces the decision, or that 
f the "abettor", who wives intellectual assistance before the execution, 
3) From a decision of the Supreme Court Piskoleigaesr ket) in BG 35, 


# The compt of instiration presupposes tht the person who is to 
nsticateà has not already decided by himself to commit ^ criminal 
ANSPR by his ovn conviction, or by the influence of others", 
c with this -lso RG. 26, 362, 
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Assistance 2nd instiertion accor’ again as accessorial forms of parti- 

cipstion, as in the case of instigation, a conscious and in tho caso of the 
gnod causative connection must exist between his instigation 

and the k ‘rpe The principle of equivalence is valid 
equelly c . a Tho porpetration of a deed rust cor- 
respond with the conception end tho will of the instigator. Tho instigator 
is therefore responsiblo so far as his intention reaches. A possible exces- 
sus mandati cannot be attributed to him. From this follows the accessory- 


shin not only of assistance but also of instigation! 


Tho evidence has not furnished tho slightest proof to tho FRIIZSOIS csse 


that he has committed an individual crime as instigator through his trans- 
of news. 
mission / Nothing has been demonstrated that he has instizated a single per- 


arder, crueltios, devortations, killing of hostages, massacre of 
Jews or others, or crimes mentioned in the Charter, or had as instigator cau- 
sed a single crime by his transmission cf news. Not a single vassage from 
carly 1000 Wireless speeches could be produced from which such a con- 
clusion of individual responsibility could be deduced. It could not hap- 
pen from public speeches. The crimes which were committed wore carried out 
's propaganda, 
" 


Sine 
Gee C 


wore to bo kept quite secret. The official 
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news service should avoid handling this as much as possible., as this trial 
has shown particularly impressively, the perpetrators made the <reatest effort 
to inform a very small circle, for example, of tho annihilation of the Jews» 
What is self-evident in every other State Constitution, namely, that oceuron- 
ces in the country sheuldc be handled through the press, was not Dormissible 
in a dictatorship. The people should not bo asked whether they approve such 
incidents. The crimes established by this trial should not be vermitted to 
to nado public. Cen one assume that under such circumstances the press and 
the radio were suitable means to instigate the perpetration of crimes? Is 

it not moro probable that suzh incidents were kept svecially secret from tho 
press and the radio? 

In no single case - even if the speeches of FRTIZSCHE were ever so pre- 
judicet - could it be reckoned that through public speeches ho could evoke 
decisions for the perpetration of punishable deeds by a single individual. 

Possibly the juridical indications of the Prosecution do not go so fer. 
Tho Prosecution will reproach FRITZSCHS that he has contributed to produce 


1) 
en “atmosphere of hate". 


1) Prosecution speech of Ca»tain Sprecher: Gorman Transcript: 


Pages $152 and 3162; Enclish Transcript nages 3221 and 3239. 
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Only through such propaganda Was it at all possible for gruesome crines 

as these to be committed in Germany. This reproach, however, is legally 
4{rrelovante This charge would have legal importance only if the 

defendant FRITZSCHE had been among the group of so-called conspirators; 

if he had beon the instigator of a common plan. I believe to have proved 
that such opinion is impossible. If he had actually broucht about an 
"atmosphere of hate", his instigation of someone else ~ outside of the 

group of conspirators — to commit a certain crime would have been impossible 
legally speaking. Furthermore, according to the provision of the Statute 
Law of German Penal Code, a suunons disseminated by radio would even excludc 
facts which the letter of the penal code reqires in order to establish 

the charge of conspiracy. According to German jurisdiction as practived 

for decades, ther could be no conspiracy, because instigation could not 

have centered on a certain individual. Furthermore, German Law concerns 
itself merely with instigation to commit a concrete deed but not with : 


(1) 


instication to conuit punishable actions in generale In priciple, 


therefore, 


wee ee re Se ee ——— 


1) Compare "Decision of Reichsgericht (German Supreme Court) in RG 
(Releksgcesctzblatt - Roich Law Gazette) 34, 328: "It is not sufficient to 
influence someone aleng the line of criminal thinking, or of direction of 
will per se, to justify the assumption of punishable instigation, It is 
adopted practive, thore fore, that the concept of instigation docs not excut 
as logg as it involves pursuasion of another person to commit orininal deeds 
in general ~ even though of a defined category - unloss evidenee is 
established that commission of the recent punishable action — which 


actually oecourrod, ~ was in that person's intent who originated the 


general Sunnons, Also compare RG (Reichsgesetgblatt ~ Roich Law Gazotto) 


26,362, 
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a suunons of some kind, directed towards a group of persons individually 


uydefined, does not constitute incitement to complicity; it is rather 
outside the framework of legal relevancy altogether. It is quite self- 
evident, however, that FRITZSCHE's radio adresses were intended for 
an ontircly untinited.group of persons. Furthermore and since he was 
seriously striving to find for the German press and radio propaganda 

a "Fotmdation based on truth", could he have such an aim to incite to 
culpable actions? My client admitted in an impressive and unequivocal 
Manner that he followed a tendency which was in keeping with the 
official German policy, when ho passed on the news which he was expected 
to disseminate. In other words, he did not take advantace of the fact 
that International Haw did not place him under any restraint, and 
nothing in the evidence submitted has refuted his gooi faith. However, 
in the lizht of the law, when it is concerned with incitement to 
complicity, or with assistance given as an accomplice, good faith is 


equivalent with lack of will and lack of purposcfulness. 


This establishes. 

that the defendant FRITZSCHE did not belong to the group of 
conspirators who planned, 

that he was rover at any tine a member of a group or en 
organization which it 1s here proposed to tern criminals 
thet, factually and for legal reasons, he is not individually 


guilty of a 





war criuc or 2 crinc ageinst humanity, neither as 


NH 


an 


nor according to tho letter of law - as an instigator, 


d ta 


oven = also accordin;: to the lc 


This will sufficc, I bclicvo, for uy 


evidence and lezal conclusions. It is 


necessar;r 


jc nos ALSO 


Without 


IC CZ2DOCuJ( 


were 


1 


vil 


EI 


U.lw 


interpretation 


1 


Won 


Ob ocn ss is : FA Annne 1s; 
ritzscho!s icasurcs uttor^neos, in 


criminal propositio: 
claroc: Thore Wes no compulsior 
in which the 


Fritzsche 


NOWeVeYr, 


(1) Indictrent: 


establis 


VALCI 


strictly 2s ^ human beini 


loc ir 
rrosocution, & do! 


' UNE "^ UAG —cmOxlseme 
Gocb 5c ls Was perucps 


4 


2 E! 1 
1nicnca.-c. 


low = as 


axr 


its human 


accomplice, 


cf the question of 


;cnuion 


aspect. 


must not remain 


, 


knowlodge, to novo been co-oririnoto 


DIS : 
ho furthermore 


o)rcor 


carry out an 


iS e. 


Undoustoly, 
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did not do where he thought he discovered injustice, violence and 
inhumanity. As is fitting to a journalist, he examined with care 
whatever reports reached hin from abroad. In disregerd to inherent 
dangers for his own person, he traced the news which concerned 
Germany itself, dangers which ambushed every person who tried to 
penetrate that which absolute secrecy intended to hide. He did 
not permit hiuself to be put off with paltry, vague explanations. 
He reported many details. I merely refer to his visits to GLUSCKS, 
HEYDRICH and his investigations in the Ukraine, 

To the extent that he discovered criminal purposes — such as 
the "Kommissarbefchl" and the plan to revenge inhumanely the air 
bonberdments on Dresden, he fought ageinst the: with determination, 
in the latter case even with the help of a foreign Anbassador. 

And he was successful, too, as these two particulerly conspicuous 
exanples show. He did this because he followed the voice of his 
conscience. He did not first engage in lengthy deliberations as 

to the pros and cons. As regards the "Kormissarbefehl" he merely 
had heard of it as a soldier — he had never read it, nor dic he 

know that it actually wes carried into practice at any tine — and 

he at once raised a protest. When GOEBSELS ordered hin to announce 
the proposed killing of great nunbers of allicd fliers he did not 
mind incurring tho angor and the fury of his Minister. Dr. SCHARPING 


described this in 
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(1) 


dctaile When he learned of cruelties in the concentration eanp at 


Cranicnburs, ho even sounded an alarm Tho culprits were punished 
2) 
c 


- E T ! : . 
immediately, at that tine. Dre SCHARPING s affidavits which I submitted, 
and others prove his implicit willingness to assist those who were persecuti 
for political or racial reasons if they applied to hine Most nevealing 
is the tolerance with which he made the continued publication of the 

3) 

"Frankfurter Zeitunz" possible, Other proofs alonz that line which are 

submitted with my Docunent Pook II are not nezlizible, and in the 

of FRITZSCHE certainly cannot sinply be passed over with the corment 

(4) 

with his other hand he "cold-bloodedly" abandoned others to 
deaths 

He was not villinz to sacbifico his diznity as a human beinz, not 
even to the seeming demands of what paraded as idealism, or for the sake 
of an oath he had takene 

While the Prosecution has tried to darken the picture , I can also 
point to brizhter spots, namely those which have bearinz on him as the 


representative of ; 


éffidavit of Dre SCH:RPING of 17 May 1946 
FRITZSCHE Exhibit 3, docurent book II, pages 16 to 19. 


Affidavit of Dre SCHARPING of 17 May 1946, 
FRITZSCHE Exhibit No, 2, document book II, pazes 6 to 15 


affidavit Dr. HECHT of 6 March 19h6, 
FRITZSCHE Exhibit 5, document book II, paze 22. 


Captain SPRECHER, Prosecution address of 23 January 19463; German 
transcript of Court Proceedings, paze 3163; Enzlish transcript, paze 32‘ 





i 


las he a liar - and even perhaps 
ono is wade clear by the revelations of in 


wrongly assuuod that Fritzs was his righteha "s the iiplicotion 


wes of course that Fritzsche had the sono ottributos. The assu 
be Qleorly refuted, It is ny conviction that, had not C 
ovasic f responsibility in death, wc sherld not now soc 
tho pri ners! dock here as representative of the Propo; 


The further assuaption that 


wittingly at tho service 


lying connections, But that 
Fritzsche renaincd entangled in crror 

Glerins abusos were to be segn everywhere. 

ndeed, he has declined to be characterize 

opponent of Nazism. H 1s, howover, clained to have opposed 


MR - m E 1 ^ 3$ 4. ~ a 
1s them. This ontitlos 


on a better moral plane. 
possessed only 
powcr and success and inaccessivle to 
it was c iced tho grievous sin ej^inst tho spirit, 


eu 


served tic 
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The decisive point is, however, whether he was in a position to detect 


nore then mere abuses. Falsehood nevertheless was already built 
the foundation and anything built upon thet was bound to be untruthful. 
It wes not only the "thousand door Ministry", es it was once called, that 
was poisoned. The real reason why everything in Germany wes poisoned by 
falschood could best be detected by those who lived in a purer 


n RA 


FRITZSCHE did not even keep immune from the phraseology, but he 
used it perhaps with better teste then many others. ze had occasion to 
here - end this is no mere empty phrase - that ne has always acted 
and honorably in every respect in his professional work. 
SCZARFING too has emph ed ti in his affidavit. Is this not 
in indication that he really did n letect that the whole foundation 
upon which his work was built up was hollow 
a professional lier, he would not heve made 
honest work, thet of checking foreign reports end of sceking, in 
erything that affected hin, a truthful basis for the press and radio. 
The Prosecution hes 1: his rise in the Propaganda 
Ministry. Did they mean to imply thereby that ne wes pert 
qualified as a lier? actually, ais career - however modest it was 
cally compered to thet of HITLER's other euxilieries - has quite 


another foundetion which has also been clearly 
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He only made headway because ho was quelificd as a journalist and 


technician; not because he was particularly good at lying ut because 
he talked 3 jan many others. 
As proved by the affidavits of Dr.Scharping and Frau Krucgor (1) 
Fritzsche Lived on a modest scale. During his activity at the 
;inistry he has gathered no riches, possesscd no luxurious 


asked nor received any gift. Indcod, 


assertion to the contrary. It therefor 


Ar nyt 3 Taype 
nave particulari; 
432134552 Sl needs l^: > T 
qualitics,. Jr,.Jcherping declares in 
wi bh hnn —E | 
nun nunan Cxocricnec 


iixpostor should ideratio hunan ostoem 


has cooperates, 
nonest and a lover of Truth, The most inrodioto explanation is probably 


w 


onork which I reyest he -e: 


ES e. = SAN Mei 
L946, Fritzscho Exhibit 
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He said he felt - and this may well be significant for the verdict 
if not for History - that he was decébved by HITLER too! 

Before this Tribunal, FRITZSCHE has not only defended hinself 
but the Gor-en people as well. To what extent he is hinsel 

Gorman people for his persistent and ultimate 
exhortation to carry on the wr to the very end is not a natter 
to be decided here. 

It may be that FRITZSCHE did not, like others, realize that 
he was serving an evil cause, or it nay be that he did not turn 
from the State leadership for the sole reason that 
shere the cup of bitterness with the Gernan Nation 

guilty in the sense of the accusation brought 


not. I request his acquittal. 





